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LEGAL EASE

What rights do holiday and 
short term guests have?

This is the first of two 
articles about the rights 
of holiday and short 
term guests—and of 
managers. It will focus on 
the contractual aspects 
of these rights and the 
second part will focus on 
how a manager can deal 
with problem guests.

There are many pieces of 

legislation which apply to 

these arrangements including 

the Residential Tenancies and 

Rooming Accommodation Act 

(RTA), the Property Occupations 

Act and the Body Corporate and 

Community Management Act. 

The RTA seeks to carve out 

holiday leBings from its 

application and does not apply 

if the right of occupancy is 

given for holiday purposes. 

The RTA also provides that if 

the right to occupy is given for 

six weeks or longer it is taken 

not to be for holiday purposes 

unless the contrary is proved. 

Managers therefore need to be 

very careful if a guest proposes 

to stay longer than—or 

extend their stay beyond—six 

weeks. The manager should 

confirm, and the guest 

should be asked to confirm 

in writing, that the property 

is being occupied for holiday 

or temporary purposes and is 

not their place of residence.

Short term accommodation is 

not a lease or a tenancy—it is 

a right or licence to occupy. In 

addition to any legislation, what 

is known as common law also 

applies to such an arrangement 

(such as the guest being 

responsible for damage caused 

by the guest's negligence) 

as does contract law. 

A contract for short term 

accommodation does not 

have to be in writing to be 

enforceable. Where there is 

nothing in writing, or where 

the contractual conditions are 

deficient, conditions needed 

to give the arrangement 

business eLectiveness will 

be implied. From a guest's 

perspective, these would 

include an obligation to:

• pay for the accommodation 

in advance;

• take reasonable 

care of the unit;

• not create a nuisance 

or undue disturbance 

to other guests;

• comply with bylaws 

for the complex;

• comply with reasonable 

directions from the 

manager; and

• not use the unit for any 

unlawful purpose.

A wriBen contract might 

consist of correspondence 

between the manager and the 

guest leading up to the stay, 

some acknowledgement by 

the guest of having read the 

conditions on a website or a 

registration card seBing out the 

conditions of the stay. If you as 

a manager do not have any of 

these things, I suggest you put 

at least one of them in place.

A manager will also have 

specific contractual 

obligations as well as any 

implied obligations to give 

the arrangement business 

eLectiveness. This could 

include an obligation to:

• provide accommodation 

to a standard in keeping 

with the reasonable 

expectation of an average 

guest having regard to 

the tariL paid; and

• ensure that the guest is 

not subjected to undue 

noise or nuisance.

A manager must not 

discriminate against a guest 

on the basis of age, religion, 

race, gender and so on but a 

manager would be entitled 

to refuse accommodation to 

a person adversely aLected 

by drugs or alcohol. 

A manager also has fiduciary 

duties to the unit owner—

in simple terms to act as 

though you are representing 

yourself. In basic terms, that 

means acting as though the 

accommodation you are 

providing is your own and 

taking all reasonable steps to 

protect the owner's interests. 

By John Mahoney, 
Partner, Mahoneys

The first of two articles about the rights 
of holiday and short-term guests


