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An evening of information

Mahoneys held its annual information evening at the
Calamvale Hotel on 18 March attended by many of
our clients and others. Partners John Mahoney, Amy
O’Donnell and Matthew Manz along with senior
associate WillKenny addressed the gathering along with
Mike O'Farrell of industry consultants MLR Services.
This is a wrap up of the evening's presentations.

Assignments - Amy O'Donnell

Assignments are very different today from what they
have traditionally been. Bodies corporate are much
more inquisitive and demanding when deciding
whether to consent to an assignment. Whilst a body
corporate cannot unreasonably withhold consent it is
entitled to be satisfied that the proposed incoming
manager is financially sound and that it and its
directors, shareholders and principal staff have the
character, competence, qualification and experience
to perform the caretaking and letting functions.
Multiple business and character references (including
from a committee member/s of any other scheme
the new manager has worked at), a well compiled
business plan and a clear understanding of the duties
are essential.

A body corporate is entitled to appoint an
independent third party expert to assess such
competence, qualification and experience. Where
such third party advises that these are lacking, a body
corporate’s refusal to consent is virtually impossible to
challenge. Whilst not entitled to require variations to
the caretaking agreement, a body corporate is entitled
to impose reasonable conditions in giving consent.
This includes a requirement that the incoming manager
undertake appropriate training.

An inexperienced new manager should undergo
serious training in caretaking duties —and a well advised
seller should insist on that - before seeking consent.

In such cases we strongly recommend that a third party
assist a proposed new manager to prepare the business
plan and related material. Whilst a seller with a good
relationship with the committee will face an easier
assignment process, a seller should not be complacent.

Decoupling - Will Kenny

The onsite residential requirement was all but
mandatory when management rights first evolved
in Gold Coast apartment complexes. Full real estate
agent'’s licences were extremely difficult to obtain
and the resident letting agent’s licence required the
licensee to live onsite. Owners recognised the benefits
of the manager residing onsite.

Massive changes to communication methods — mobile
phone, emails, remote access to doors/gates and direct
debit banking to name a few — coupled with unit values
increasing disproportionally to the income from the
business, have made the requirement difficult and in
some cases impossible. Such restriction is a genuine
barrier to procuring a new manager in many cases. It is
more common than not for new buildings not to have
such a requirement and many older buildings have
decoupled.

An ordinary resolution at a general meeting is required.
Arguments against decoupling can be countered but
extensive lobbying may be required.

Managers must realise though that if they do not own
a unit in the complex, they will not receive general
meeting notices, will not be able to vote at general
meetings and will not have the benefit of living onsite
and building stronger relationships with owners.
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Module change - Matthew Manz

As readers will be aware, in the standard module allows for
agreements to be up to 10 years and the accommodation
module, 25 years. This is the only real practical difference
between the modules.

The developer selects the module at the outset. To qualify
for the accommodation module, when the scheme is
established, the lots must be predominantly (more than
50%) intended to be available for rent. So the developer at
that time would need to believe that most of the lots have
been sold or will be sold to investors.

The module can be changed by:

- special resolution of the body corporate at a general
meeting (at least 2/3 of votes cast must be in favour, with
no more than 25% of all eligible voters’ votes against); or

- an owner or the body corporate successfully challenging
through the Body Corporate Commissioner's Office the
selection of the accommodation module by the developer
at the outset.

So there is always the risk of a module change. It is a tactic
some difficult bodies corporate use against a manager. If
there is a change the agreements remain subject to the
original module but based on analogous QCAT decisions,
the term will reduce to 10 years from the date of any
assignment of the agreements.

Avoiding and dealing with RANs - John Mahoney

RAN stands for Remedial Action Notice. A RAN will
damage your business and is very, very expensive to deal
with. A body corporate is usually much better placed to
fund a long dispute. A manager should therefore do all it
can to avoid a RAN.
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Almost all RANs relate to caretaking. Some tips to avoid a
RAN include:

- Recognise your role — you are a service contractor —
owners are entitled to expect a high level of service for
what they pay for - “reasonable” may not be enough;

- Seriously consider professional training - especially
regarding compliance;

- Thoroughly understand your agreements and all your
duties — perform them and tell owners;

- Don't give owners a reason to complain;

- Don't approach your role on the basis of how to do less
and get paid more;

- Owners want to be proud of their complex — must
always be clean and tidy - especially lawns and gardens;

- Conduct regular walk arounds with BC representative;
- Build strong relationships — communication is critical;

« Be proactive — be seen as the one who drives things -
consider regular newsletters.

If you do receive a RAN, do not ignore it but do not panic.
Contact us immediately and do not try and deal with
yourself. A RAN must give a reasonable time (at least 14
days) to remedy. The RAN itself does not mean termination
— there must be failure to comply with the RAN followed by
aresolution of owners at general meeting.

Typically we will suggest expert assistance to review,
assist to address items and verify (including by photos)
when completed. Any response should be prepared or
approved by us. Where possible, you should work with the
committee and do all you can to avoid the committee taking
the next step of a arranging a general meeting to consider
a termination motion.

For latest CPI figures go to

Click here for Brisbane All Groups CPI figures

You will need to click on “All groups CPI, index numbers(a)” to see the detail. For
example, if your remuneration started at $100,000 on 1 September 2016, the
correct calculation for the 1 September 2025 remuneration based on Brisbane
All Groups CPI would be $100,000 X 144.1 (i.e. the last index figure before the
review date — the June 2025 quarter) / 109 (i.e. the last index figure before the
commencement date — the June 2016 quarter) = $132,119.27. Mahoneys has

assisted many managers in having their remuneration increased to market level.
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https://www.abs.gov.au/statistics/economy/price-indexes-and-inflation/consumer-price-index-australia/sep-2021#selected-tables-capital-cities
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